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OWNERSHIP OF X-RAY PLATES. 


There is an interesting discussion of this 
subject in The Journal of the American 
Medical Association for October 1, 1921, on 
page 1121. It is there said that this ques- 
tion has never been passed on by any Court 
of last resort. The writer then goes on to 
say: ‘‘The patient goes to the physician, 
primarily, for a diagnosis of his condition, 
and for such treatment as may be indicated. 
The physician makes an examination, of 
which the taking of the roentgenograms is 
a part. If the photographs are taken by the 
physician himself, then the plates are a 
part of his reeord of the case. If they are 
taken by a roentgenologist, then the report 
to the physician, perhaps accompanied by 
prints of the negatives, is a part of the elin- 
ical record. The diagnosis is based on the 
examination and the clinical record. The 
patient pays for the opinion and the treat- 
ment, not for the means by which they were 
determined. He does not pay for the plates 
any more than he does for the apparatus. 
In the absence of any special agreement, the 
plates belong to the person who made 
them.’’ 

The writer declares the situation to be 
similar to that of a depositor writing a 
cheek on a bank. The check is not money. 
It is simply an order on the bank, as cus- 
todian of the depositor’s money to pay a 
certain amount to the holder of the check. 
As an additional analogy, he points out the 
question of the ownership of ordinary pho- 
tographie plates. A person goes to a studio 
for photographs. The negative is a part of 
the apparatus by which photographs are 
produced. The patron does not pay for the 
plates any more than he does for the cam- 
era. 

As between a person taking a prescrip- 
tion to a druggist and the druggist, the 





former has a qualified right to use it, but as 
between the druggist and third persons the 
druggist is entitled to it. But a druggist 
who refuses to deliver the medicines called 
for in the prescription has no right to re- 
tain the prescription in his possession after 
demand, even though the party presenting 
it is unable or unwilling to comply with the 
terms of payment. (Stuart Drug Co. v. 
Hirsch, Tex. Civ. App., 50 S. W. 583; 
White v. McComb City Drug Company, 86 
Miss. 498, 38 So. 739, 4 Ann. Cas. 518; 19 
C. J. 779). However, in some jurisdictions 
there are statutes requiring druggists to 
keep all prescriptions, numbering and fil- 
ing them in order and produce them in 
Court or before the Grand Jury. (State v. 
Davis, 108 Mo. 666, 18 S. W. 894, 32 Am. 
St. Rep. 640). The last cited case holds 
that such a statute is not unconstitutional 
as compelling one to testify or furnish evi- 
dence against himself, as the prescriptions 
are not the private papers of the druggist. 
The ease of State v. Pence, 173 Ind. 99, 89 
N. E. 488, 140 Am. St. Rep. 240, holds that 
prescriptions and applications required by 
statute to be kept by druggists upon the 
sale of intoxicating liquor are private pa- 
pers, and that the druggist cannot be com- 
pelled to produce them for use as evidence 
before a Court or Grand Jury in a proceed- 
ing where such use may tend to incriminate 
him. , 

In Stuart Drug Company v. Hirsch, Tex. 
Civ. App., 50 S. W. 583, a mortgage of 
all the stock of drugs, medicines, merehan- 
dise, fixtures, furniture and apparatus, of 
every kind and deseription, was held not 
to include a file of preseriptions which had 
been filled. From testimony of the wit- 
nesses the Court concluded that accumu- 
lated prescriptions were sold along with the 
good will of the business and that they did 
not, according to custom, pass by a sale of 
the stock of goods. 

It seems that the conelusions of the writer 
in The Journal of the American Medical 
Association are quite logical, and we feel 
no hesitancy in agreeing with him. 
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RECENT DECISIONS IN THE 
BRITISH COURTS. 


We cannot regard the House of Lords’ 
decision in Perey y. Glasgow Corporation,} 
but as a novelty. It was an action of dam- 
ages for wrongous arrest, and the First 
Division of the Court of Session held it ir- 
relevant as against the Corporation for the 
reason that their bye-laws only gave their 
tramway servants power to arrest if a pas- 
senger refused to give his name and ad- 
dress, and consequently, his arrest being 
contrary to the bye-law, was not within the 
scope of his authority so as to infer lia- 
bility for the arrest against the Corpora- 
tion. As the Lord President said: ‘‘ For the 
pursuer (plaintiff) to attempt to make the 
employers liable in these circumstances is 
impossible. He avers action which was not 
under the scope of the employees authority 
and which he says he knew was not under 
the scope of their authority.’’ That cer- 
tainly expresses the generally accepted un- 
derstanding of the law hitherto. The ef- 
fect of the decision referred to may be best 
gathered from the concluding sentence of 
Lord Dunedin’s opinion—‘‘If the Officials 
are genuinely purporting to act under the 
bye-law, then if they make a mistake either 
of fact or of law, which leads them to arrest 
wrongously, that is to say in a way the bye- 
law does not allow, I think the Corpora- 
tions are liable.’’ 


We do not regret the change in the law 
As Viscount Finlay observed it will make 
for the security of the travelling public. In 
these days of extensive Bumbledom it is 
all to the good that the law should be vigi- 
lant in safeguarding individual right and 
liberty. 

We have sufficiently explained in this 
column how questions are arising in dam- 
ages and other eases as to the date at which 
eonversion into sterling and vice versa, 
should be effected, and the general prinei- 
ple on which the courts have dealt with 


(i) 1922, 1-S. L. T. 356. 








such questions. A brief-reference to the de- — 


cision of the Court of Appeal in re Brit- 
ish American Continental Bank Ltd.” is all 
that is necessary. It was there laid down 
that where in a company’s winding up a 
debt due to a foreign creditor in a foreign 
currency incurred by reason of a breach of 
contract is ordered to be converted into 
sterling for the purpose of being admitted 
by the liquidator, the rate of exchange at 
which the convesion is to be made is not 
the rate ruling at the date of the winding 
up, but that on the date of the breach of 
contract which gives rise to the debt. 

The captain of a vessel which was earry- 
ing a cargo of rosin, noticing what he er- 
roneously assumed to be smoke (due as he 
supposed to fire) rising from the hold, 
caused steam to be turned into the hold in 
order to extinguish the fire, with the re- 
sult that considerable damage was caused 
to the rosin. It was held on the evidence 
(Watson & Sons Ltd. v. Firemen’s Fund)* 
that there was no fire; that the loss was not 
a general average loss; and that the words 
‘for the purpose of avoiding or in connee- 
tion with the avoidance of a peril insured 


against’’ contained in section 66 of the Ma- 
rine Insurance Act, 1906, referred to losses 


collateral with the main process of avoiding 
a peril insured against and not to losses in- 
curred through a mistake with regard to a 
non-existent peril. 

A covenant by a subtenant not to sub- 
let, assign or part with possession of the 
lessor’s premises without the latter’s con- 
sent is broken by a tenant, who, after sub- 
letting part of the premises with consent, 
subsequently sublets all the remainder with- 
out the consent being obtained. Notwith- 
standing that the covenant refers to the 
premises as a whole and does not specifical- 
ly prohibit the sub-letting of any part 
thereof, the sub-letting of the final portion 
constitutes a sub-letting of the whole prem- 
ises, and as the consent obtained was only 
in respect of a portion, it was held to be 


(2) 66. 8. J. 647. 
(3) 66 S. J. 649. 
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(Ferrell v. Chatterton)*, a sub-letting of 
the whole premises without consent enti- 
tling the lessor to enforce a forfeiture. 

A contract contained an arbitration 
clause and then went on to provide that 
neither party should apply to the Court 
nor require the arbitrators to state a spe- 
cial case for the opinion of the Court on 
any question of law arising out of the ref- 
erence,’’ but such questions of law shall be 
determined by arbitration in the manner 
herein directed.’’ A dispute having arisen, 
the parties went to arbitration and in the 
course of the proceedings the buyers under 
the contract applied for a special case. The 
arbitrators refused to state their award 
in the form of a special case or to state a 
case for the opinion of the Court and, fur- 
ther, they refused to delay the issue of 
their award to enable the buyers to make 
an application to the Court for an order 
directing them to state a case for the opin- 
ion of the Court. The arbitrators accord- 
ingly issued their award. Thereupon the 
buyers moved the Court for an order to set 
it aside upon the ground inter alia that the 
arbitrators had misconducted themselves by 
refusing the reasonable and proper request 
of the buyers to state a special case under 
Section 7 or alternatively under Section 19 
of the Arbitration Act 1889, and, or also 
by declining to give the buyers any or any 
reasonable opportunity of applying to the 
high court for an order directing them to 
state a special case for the opinion of the 
Court upon questions arising in the course 
of the reference. It was held (Czarnikow & 
Co. v. Roth Schmidt & Co.)® that the buy- 
ers were entitled to an opportunity of ap- 
plying to the Court, and that in refusing 
them such an opportunity the arbi- 
trators had been guilty of misconduct 
and the award must be set aside; also that 
the part of the contract agreement which 
provided that neither party should apply 
for a special case was unenforceable and 
void. 

Glasgow, Seotland. 


(4) 66 S J. 631. 
(5) 154. L. T. J. 41. 


Donatp MacKay. 





AMERICAN CONSTITUTIONAL 
GOVERNMENT. 


Judge Alton B. Parker, LL. D., Former 
Chief Justice, Court of Appeals 
of New York.* 


The Federal Constitution, the pride of 
every intelligent and patriotic American, 
and which Gladstone referred to as the 
greatest work ever struck off at a given 
time by the brain and purpose of man, had 
safe deliverance from the Philadelphia 
Convention of 1787. Over that convention 
the greatest American from the beginning 
of government to this day, George Wash- 
ington, of Virginia, at one time a student 
of this college and later its chancellor, pre- 
sided. 

The Constitution was not popular with 
the majority of the people at its birth. In- 
deed, the Articles of Confederation, which 
constituted whatever of Federal Govern- 
ment there was in existence—a _ helpless 
apology for a government, which could not 
compel from any souree the raising of 
money to support itself or pay the national 
debt—were in greater favor with the people 
than the proposed new Federal Govern- 
ment, which was given all needed power, as 
134 years of experience under it demon- 
strates. The people, however, were suspici- 
ous of the Constitution before they ever 
saw it. For three months and a half the 
convention sat with locked doors. James 
Madison, afterwards President, kept the 
Journal, but agreeably to the wishes of the 
delegates it was not published until after 
his death, which occurred about 50 years 
later. Moreover, the resolution of Congress 
providing for a convention on the second 
Monday of May, 1787, recited that it was 
‘‘for the sole and express purpose of re- 
vising the Articles of Confederation,’’ 
whereas the convention in fact reported an 
entirely different plan of government, a 
government which could enforce the pow- 


*An address delivered at the College of William 
and Mary, Williamsburg, Virginia. 





0 ac nr Se SPIN 9 tbe 


Rie ARS = Ea orart amet neg tee 


calli aa itech dah aaa PR ceed teeta 











136 CENTRAL LAW JOURNAL 





-ers conferred upon it by the Constitution, 

whether the people of some State disliked 
the exercise of the power or not. That was 
alarming to the majority of the people of 
many, if not all, of the States that had been 
accustomed to raise moneys for Federal 
uses or not, as they chose, and quite fre- 
quently, it may be said, they did not 
choose. All that the Continental Congress 
could do was to make requisition for funds 
upon the thirteen members of the confeder- 
acy in proportion to the assessed value of 
their real estate, for it was without power 
to enforce these requisitions. Nor were these 
requisitions responded to as they should 
have been during the War of the Revolu- 
tion, when the people of the States were 
struggling to secure their liberty. One of 
the results was that the troops who were 
fighting for the freedom of the country 
were poorly fed, ill clothed, and rarely 
paid the trifling compensation which was 
promised them. The shabby treatment of 
the Army was very hard for General Wash- 
ington to bear, who understood right well 
what their loyalty to him as well as to the 
cause induced them to suffer and still fight 
on. 


The inability to finance the Government 
created by the Articles of Confederation 
was not the only illustration of its impo- 
tence to safeguard the interests of all the 
people. Most of the States issued at will 
paper currency, and the brokers and mer- 
chants of cities in other States charged such 
discount as they chose in receiving it for 
goods. The time came when the bills thus 
issued would be received, if at all, in other 
States at a very small percentage of their 
face value. In 1781, according to Jefferson, 
notes issued by Congress ‘‘fell to 1,000 for 
1,’’ The debts of the States and of the Con- 
federation seemed large in that day, and, 
coupled with the chaotie financial condi- 
tion, plus the indebtedness of individuals at 
home and abroad, led to demands by large 
numbers of the people for a repudiation of 
all debts, public and private. Moreover, the 








States passed tariff laws against one 
another as well as against foreign nations, 
and indeed, so far as commerce was con- 
cerned, each State treated the others as 
foreign nations. 

It may be said in passing that the selfish 
spirit of that day, which prompted the peo- 
ple of one state to put up bars against the 
people of other States, still exists. As I 
write, there lies before me a paper of to- 
day’s issue, referring to two contempora- 
neous decisions of the Supreme Court of 
the United States. 

In the one the transportation of oil 
through an underground pipe line was 
taxed by West Virginia as a ‘‘privilege 
tax,’ thus attempting to impose a burden 
upon interstate commerce in oil and in gas 
going into other States, and for that rea- 
son it was held to be invalid under the 
interstate commerce clause of the Constitu- 
tion. In the other a milling corporation 
made a contract with a citizen of Kentucky 
which he refused to perform. Being sued, 
his defense was that the milling company 
had not registered in Kentucky as required 
by the statute of that State, hence it could 
not sue the Kentuckian. The Kentucky 
court sustained his contention, but the Su- 
preme Court of the United States reversed 
the judgment of the State court, holding 
in effect that the transaction was one in 
interstate commerce and the State statute 


as applied to.it was void. Before the Fed-— 


eral Constitution came into existence, how- 
ever, there was no redress. Now, the Fed- 
eral courts can relieve the citizens of other 
States from attempted wrongful exactions 
by the people of sister States. 

Fortunately, in the condition of public 
demoralization tending in the direction of 
dishonor and even anarchy in the year 
1787, the 55 men who had been chosen to 
represent the several States assembled in 
Independence Hall. It was a wonderful 
body of men. Never since that day has a 
body of like numbers been their superiors 
in ability, courage, industry and patriotism. 
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I wish the occasion permitted a reference to 
each of them, and especially here where it 


would be most appropriate to speak of 


them. The convention adjourned on the 
17th of September, 1787, and a draft of the 
new Constitution which it had created— 
the governmental masterpiece of the ages 
—was transmitted with a letter from Wash- 
ington, the president of the convention, to 
the Continental Congress. Strong opposi- 
tion was made to it by several of the mem- 
bers of the Continental Congress, but it 
was soon overborne, and eight days later 
Congress resolved that the new Constitu- 
tion, together with a letter from Wash- 
ington, should be ‘‘transmitted to the sev- 
eral legislatures in order that it might be 
submitted to a convention of delegates in 
each state chosen by the people thereof in 
conformity to the resolves of the conven- 
tion.’’ 


Immediately there were born two parties, 
one supporting, the other opposing the 
adoption of the new Constitution by the 
conventions of the several States, and a 
fierce struggle was waged in several of the 
States, with brilliant men for the leaders 
of the antagonistic parties. Those opposing 
attacked the convention for holding its ses- 
sions in secret. Even the mighty press of 
that day was not permitted to have repre- 
sentatives present. Moreover, the members 
of the convention and each of them obli- 
gated themselves not to tell anyone what 
was going on within Independence Hall; 
and what is more, no one of them ever did 
tell. The question up for decision by the 
several State conventions, to be ealled after 
the Constitution was reported, was whether 
the proposed form of government was sound 
and therefore should be adopted—not who 
planned it, nor even how the votes stood 
in the first instance on the several propo- 
sitions. Nevertheless, it is a fact that many 
of the demagogic orators of that day sue- 
cessfully aroused the passions of many of 
the people against the convention and all 
its works, because the seerecy of the de- 





liberations was assumed to be due to at- 
tempt to wrong the people and rob the 
states of their sovereignty. 

The zeal of certain members of the Leg- 
islature of Pennsylvania in introducing a 
resolution for the election of delegates to 
a State convention to ratify the proposed 
Constitution before the Continental Con- 
gress had passed upon it, and thereafter 
seizing hostile absentee members and bring- 
ing them by force to the State House, thus 
creating a quorum, served, with the aid of 
eloquent debaters, to arouse publie indig- 
nation and increase the popular tide which 
was running against the new plan of gov- 
ernment. Nevertheless, the convention was 
called, and Pennsylvania ratified the Con- 
stitution on the 12th day of December, the 
State of Delaware having ratified six days 
earlier. New Jersey followed with ratifica- 
tion on the 18th, Georgia on the 2d day of 
January, 1788, and Connecticut one week 
later. The Massachusetts convention came 
next, and the outeome was very much 
feared by the constitutionalists, as those 
were called who favored the adoption of 
the Constitution. But those in charge of 
the effort to ratify comprised the strongest 
and most highly cultivated men of the State 
and they displayed tact throughout. One 
bit of evidence of that fact is to be found 
in the election of John Hancock, one of the 
most popular signers of the Declaration of 
Independence, for the presiding officer of 
the convention. And yet, out of 355 votes 
in the convention, the majority in favor of 
ratification was only nineteen. New Hamp- 
shire came next, and the constitutionalists 
fearing the outcome, secured an adjourn- 
ment until June. 


Virginia’s convention met June 2. No 
State was represented in its convention by 
so many delegates who had already 
achieved high station in the public service, 
nor by an equal number of delegates who 
were to serve the people in exalted positions 
in the future. But let Senator Beveridge 
speak of them, as he does in his masterly 
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work entitled ‘‘The Life of John Marshall’’ 
(p. 322): ‘‘While the defense of the Con- 
stitution had been very able in Pennsyl- 
vania and Massachusetts, and later in New 
York was to be most brilliant, the attack 
upon it in the Virginia convention was no- 
where equaled or approached in power, 
learning and dignity. Extravagant as the 
assertion appears, it nevertheless is true 
that the Virginia contest was the only 
real debate over the whole Constitution. It 
far surpassed, especially in presenting the 
reasons against the Constitution, the dis- 
cussion in the Federal convention itself, 
in weight of argument and attractiveness 
of presentation, as well as in the ability and 
distinction of the debaters.’’ 


Virginia was in that day the greatest of 
the States. She had one-fifth of the popu- 
lation of all the States and at least one- 
fifth of the wealth. Moreover, only eight- 
teen years before her house of burgessés 
had passed an act prohibiting slavery, 
which failed to become a law only because 
of King George’s direction to the colonial 
governor to withhold his signature from the 
enactment, which was obeyed. The letter 
of protest to the King from the house of 
burgesses was a brilliant paper, which at 
the same time bore a sad prophecy of that 
which later happened. I quote a single sen- 
tence from it: ‘‘We are sensible that some 
of Your Majesty’s subjects in Great 
Britain may reap emoluments from this 
sort of traffic; but when we consider that 
it greatly retards the settlement of the 
colonies with more useful inhabitants, and 
may in time have the most destructive in- 
fluence, we presume to hope that the inter- 
est of a few will be disregarded when 
placed in competition with the security and 
happiness of such numbers of Your Ma- 
jesty’s dutiful and loyal subjects.’’ That 
letter in its entirety should be known to 
all men in our beloved country, to the end 
that they may realize that slavery in that 
State was not due to the majority of Vir- 
ginians but to the King and the profiteers 








of that day, who were not at all different 
from our war .profiteers. 

Virginia’s son, Thomas Jefferson, wrote 
the Declaration of Independence, and in it, 
as he first presented it to the convention, 
there was a stinging indictment of the King 
for enforcing slavery upon this country. 
That, indictment was not accepted by the 
convention, and it was the only change of 
moment it made in the declaration as he 
proposed it. Jefferson was later to become 
governor of Virginia, minister to France, 
Vice-President of the United States, and 
President for two terms. Another of Vir- 
ginia’s sons, George Washington, had been 
commander-in-chief of our armies. His 
great ability and popularity, plus the uni- 
versal confidence in his ability to lead, eom- 
manded his selection as chairman of the 
Philadelphia convention. He was not a 
member of the Virginia convention chosen 
to pass upon the Constitution, for it was his 
act, in common with his associates, that was 
about to be considered by that convention. 
But his ....s:ug influence was there, for 
he had not hesitated to let people know how 
vital it was in his judgment that the new 
national government should be ratified by 
the several conventions. 


In Virginia, as elsewhere, there were 
strong leaders of men and able debaters 
who were opposed to the new plan of gov- 
ernment, and in considerable numbers they 
were present at the Virginia convention, for 
both parties strove with might and main 
to obtain mastery there. Let Senator 
Beveridge speak of the strength, ability, 
and character of members of the conven- 
tion and their leaders. He said: ‘‘In 
Virginia’s convention the array of ability, 
distinction, and character on both sides was 
notably brilliant and impressive. The 
strongest debaters in the land were there, 
the most powerful orators, and some of 
the most scholarly statesmen. Seldom in 
any land or age has so gifted and accom- 
plished a group of men contended in argu- 
ment and diseussion at one time and place. 
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And yet reasoning and eloquence were not 
the only or even the principal’ Weapons used 
by those giant adversaries.’’.. (Vol. 1, p. 
356.) 


Patrick Henry, with his great eloquence, 
known to every schoolboy ofthe land from 
that day to this, was the leader in the 
mighty struggle against ratification. Ed- 
mund Randolph, then the governor of Vir- 
ginia and afterwards President Washing- 
ton’s first Attorney General, a most popu- 
lar man and an eloquent debater, was the 
flower of the speaking force favoring rati- 
fieation. Chancellor Edmund Pendleton 
was chosen president of the convention and 
George Wythe, the first great teacher of 
law in this country, was made chairman of 
the committee of the whole. He, like many 
others in that convention of giants, was an 
alumnus of William and Mary, later her 
great law teacher and one-time chancellor 
of Virginia. James Madison, afterwards 
President of the United States, took a 
prominent part in the debate and in sup- 
port of the Constitution. John Mdfshall was 
there, only 32 years of age, a former’ stu- 
dent and alumnus of the same college, and 
little dreaming that he was to be the great- 
est expounder of all time of the Constitu- 
tion he was working to ratify, or that the 
thousands of great lawyers of this :day, 
looking back over more than a century and 
a quarter, would all agree that his service 
to the country as Chief Justice of the Su- 
preme Court of the United States has not 
been equalled by any other member of that 
wonderful court, of which every American 
citizen is justly proud. His participation 
in the debate came toward the close of the 
convention. But it was timely and, as we 
who have read his opinions would naturally 
expect, it was a clear and strong presenta- 
tion of the merits of the proposed new plan 
of government. Indeed, his participation 
was especially strong on the judiciary fea- 
ture. 

But enough of the personnel of the con- 
vention, although it was so rich in master 





minds and the debate so strong on each side 
that it seems almost unfair not to mention 
all of the participants. The necessary 
brevity of this address makes that impossi- 
ble. I should say in passing, however, that 
the constitutionalist leaders from other 
States, such as Hamilton, of New York, 
King, of Massachusetts, and others who be- 
lieved that Virginia would settle the fate 
of the Constitution, were making appeals 
to their Virginia friends to save the day. 
And they did, but only by the narrow mar- 
gin of 10 votes out of 168. Hamilton’s as- 
surance that a constitutionalist victory in 
Virginia would secure the adoption of the 
Constitution proved to be right. His bril- 
liant arguments in that behalf were most 
persuasive in the New York convention, 
which gave a substantial majority in favor 
of the adoption of the Constitution. 

The Continental Congress provided that 
presidential electors should be chosen the 
first Wednesday in January, 1789, and that 
the electors should meet and cast their votes 
for President on the first Wednesda¥ in 
February, and that the Senate and House 
should assemble on the first Wednesday in 
March, which was in that year the 4th day 
of the month. Hence, Congress fixed upon 
the 4th of March for the beginning of each 
new administration thereafter. 


The counting of the electoral votes took 
place on the 6th day of April, and each and 
every one of them was cast for George 
Washington, of Virginia. He wisely select- 
ed two great men of widely different po- 
litical views to be the leaders of his Cabi- 
net—Jefferson for Seeretary of State and 
Hamilton for Secretary of the Treasury. 
The inauguration took place on the 30th 
day of April in Federal Hall, at the corner 
of Wall and Nassau Streets, in New York 
City. The oath was administered by Chan- 
cellor Livingston, who, at the conclusion, 
shouted, ‘‘Long live George Washington, 
President of the United States!’’ Answer- 
ing shouts came from all the vast assem- 
blage. So, after a mighty travail, the Na- 
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tional Government was born, amidst the 
execrations of the great uninformed major- 
ity of the people and the enthusiastic 
plaudits of the wiser minority. 


No one, not even the wisest of the bril- 
liant leaders among the constitutionalists, 
had the vision to see that before 134 years 
should pass away a fierce war would be 
fought between two sections of the country 
which should decide once for all that ours 
is a Union of States, one and inseparable; 
that the 13 States would be increased to 48; 
that our territory would be broadened so as 
to extend from the Atlantic to the Pacific 
and from the Great Lakes on the north to 
the Gulf of Mexico on the south; that the 
population of three and one-half millions 
would grow to over 100,000,000; that the 
wealth of the Nation at the outbreak of the 
World War in 1914 would exceed by far 
that of Great Britain and Germany put to- 
gether; that we should enter that World 
War, raising 4,000,000 of troops, sending 
2,000,000 of them across the ocean to fight 
Germany on French soil before the war 
was ended; that we should lend our allies 
in the war about ten and one-half billions 
of dollars in order to enable them success- 
fully to prosecute the war; that during the 
war we should have a President who 
thought he saw at the close of the war an 
opportunity to bind the nations of the 
world together in a covenant to keep the 
peace of the world; that into that league, 
after it was drafted, would enter all the 
great States of the world with the excep- 
tion of Russia, Germany, Mexico, and the 
United States, the Senate of the latter re- 
fusing to follow the President’s leadership 
in that respect ; further, that in this year of 
our Lord 1922 there would be gathered in 
our Capital City of Washington, upon the 
invitation of his successor President, dele- 
gates from: several foreign States to con- 
sider ways and means of lightening the 
overpowering burdens of the people of the 
world by halting the building of warships 
of various kinds and striving incidentally 








for the ultimate peace of the world; nor 
that all the world would look longingly on 
this unique assemblage with hopeful hearts 
and prayerful lips. All-that, and much 
more, we of this day know has happened. 
To the more our President hopes may be 
accomplished in the near future the people 
say ‘‘Amen,’’ regardless of differing po- 
litical beliefs and the less kindly treatment 
accorded by some people to his immediate 
predecessor, for, without regard to party, 
the people press on and on with him to- 
ward that day when international differ- 
ences shall be settled as peacefully as are 
the differences between man and man in 
countries of high civilization. 


Lord Bryce, at one time Great Britain’s 
ambassador to the United States, and at all 
times our friend, as we were all his friends, 
nearly a century after the creation of the 
National Government, in his masterful 
work ‘‘The American Commonwealth,’’ 
paid this tribute to the Federal judiciary : 
‘‘Few American institutions are better 
worth studying than this intricate judicial 
machinery, few deserve more admiration 
for the smoothness of their working, few 
have more contributed to the peace and 
well-being of the country.’’ One of the 
serious objections made in several of the 
State conventions called to determine 
whether the requisite number of States 
would ratify the proposed Constitution was 
that it did not require the National Gov- 
ernment to protect the people in the en- 
joyment of the great principles of English 
liberty, which had cost the people of Eng- 
land a struggle of nearly 500 years to se- 
eure. About 91 per cent of the population 
of the States were descended from Great 
Britain, and they treasured those principles 
of liberty and regarded them as essential 
to the comfort and happiness of the people. 
In their several State constitutions, there- 
fore, the people had undertaken to pro- 
tect themselves and those who should come 
after them in the enjoyment of those prin- 
ciples of liberty, together with the bene- 
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fits of the English common law. To that 
end those States, and each subsequent State 
with one exception as it has come into the 
Union, have, through their several consti- 
tutions, made the common law of England 
the law of the State, subject to amendment 
by statute. 

In the course of debate the assurance was 
given by more than one of the great lead- 
ers supporting the effort to adopt the pro- 
posed Constitution that appropriate amend- 
ments to accomplish that result sheuld be 
promptly submitted to the people. At the 
very first session of Congress, in 1789, in 
pursuance of that promise, 12 proposed 
articles of amendment to the Constitution 
were submitted to the State legislatures by 
appropriate resolution of Congress. Only 
10 of them were ratified by the requisite 
number of States. Thus was the fear en- 
tertained by many that the National Gov- 
ernment might not regard itself as bound to 
follow the wishes of the people as expressed 
in their several State constitutions put at 
rest. 

There were no precedents for the State 
and Federal Governments created. Each of 
the States had its own constitution, made 
its own laws, and provided for their due 
execution. Its powers within its boundaries 
were only limited by the new Federal Con- 
stitution. Should a State attempt to tres- 
pass upon the rights and powers which the 
States accorded to the Federal Government 
when they adopted the Constitution, the 
latter possessed the power to terminate the 
trespass, and exercised it. 

The theory of the constitutional form of 
government which the fathers—of whom we 
are justly proud—created was that the Na- 
tional Constitution was created by the peo- 
ple and can be changed only by the peo- 
ple; that within that instrument must be 
found all the power that may be exercised 
by it, until and unless the people shall 
grant to that Government additional pow- 
ers. And from time to time, since the 
adoption of the first 10 amendments, other 
amendments to the Constitution have been 





made, conferring powers upon the National 
Government which-were not granted in the 
beginning. It is quite likely that other 
amendments may be made in the future, 
giving to the Federal Government still 
greater power than it possesses today. But 
these Powers can only be acquired by the 
Federal Government through the method 
the people have provided, which method 
finally results in having three-fourths of 
the States ratify the proposed amendment 
to the Constitution, either by the legisla- 
tures of such States or by a convention 
chosen by the people of those States. 

But there are those in these later days 
who advocate the breaking down of the 
safeguards which the people secured by 
their constitutions. Some of them would 
strip the owners of property, secured by 
years and sometimes by generations of hard 
work, and divide it as the Soviet Govern- 
ment in Russia has attempted to do. One 
result of an effective attempt to take away 
from those who live economically, work 
hard, earn, and save, and divide it among 
people who do none of these things, is to be 
found in the starving millions in Russia, to 
whom we are sending free many millions 
of dollars’ worth of food to save their lives. 
But that effort to serve the Russian people 
does not alter the ambition of the Soviet 
Government and of the hordes of sympathe- 
tic Russians who have come to this coun- 
try for the purpose of helping to over- 
throw the best Government on earth, from 
continuing their efforts. Nor does the fact 
of the great suffering and threatened death 
of many millions restrain the longings of 
those vast aggregations of enemies of work 
from seeking that which, according to their 
philosophy, is their proportionate share of 
the property, real and personal, of the 
world. A government which seeks to edu- 
cate all of the youth of its country, stimu- 
late all the people to work, and encourages 
thrift, is anathema to them. 

As people of this class have been coming 
to us in large numbers from nearly every 
quarter of the globe, we must take up the 
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task of so educating all classes of our vast 
population as that they shall fully under- 
stand the importance of maintaining in its 
integrity our constitutional plan of gov- 
ernment. They should be taught in the 
first instance why it was that the people 
in the formative period of our Government 
were bound to have, and did at last secure, 
a Government which the people could con- 
trol despite their legislatures, whether rep- 
resenting the States or the Federal Govern- 
ment. Vast powers are given to the execu- 
tive, the legislative, and the judicial de- 
partments of the Government, but not all 
of the power possessed by the people, by 
any means. In that fact rests the ability of 
the people to hold in check each of the sev- 
eral departments of government which 
might on occasion wish to have it other- 
wise. Occasionally the legislative depart- 
ment of the State or Federal Government 
passes an act which upon its very face de- 
fies the Constitution which the people cre- 
ated and under which the legislative de- 
partment of government acquires all the 
power it possesses. This has been done so 
often as to demonstrate that the legislative 
bodies can not always be trusted to obey 
the people’s Constitution in times of popu- 
lar stress. And, of course, at the same time 
it is proved that the plan of the fathers in 
saying in effect through a rigid Constitu- 
tion, ‘‘Thus far and no farther can you 
go,” is absolutely essential to the mainten- 
ance of our form of government. 
Nevertheless in this time of selfishness, 
of agitation, and loose thinking, there are 
those who seek acclaim through a denunci- 
ation of the courts for judicially declaring 
that certain statutes offend against the peo- 
ple’s Constitution. In other words, the 
courts say in such decisions that the legis- 
lative body has attempted to exercise a 
power denied to it by the people through 
their Constitution. Addresses have recent- 
ly been made from purely selfish purposes 
with a view of creating the impression in 
the public mind that the courts have in the 
past and without warrant seized this pow- 





er. The authors assert that such a thing as 
a judgment of a court declaring an act void 
was unknown in Great Britain, from 
whence came our knowledge of the common 
law and of equity jurisprudence. But, as 
Lord Bryce points out with great clearness 
in his ‘‘American Commonwealth,’’ the 
British constitution is not to be compared 
with ours. He says: ‘‘ What are called in 
England constitutional statutes, such as 
Magna Charta, the Bill of Rights, the Act 
of Settlement, the Acts of Union with Seot- 
land and Ireland, are mere ordinary laws, 
which could be repealed by Parliament at 
any moment in exactly the same way as it 
can repeal a highway act or lower the duty 
on tobacco.’’ 

Our National Constitution, on the con- 
trary, was not created by Congress or by 
any legislative body, nor has Congress the 
power to amend or change a single word of 
it or to render its powers ineffective by 
either direct or indirect methods. A pro- 
posed amendment can only become effec- 
tive to change the Constitution by the af- 
firmative action of three-fourths of all the 
States. 

The famous lawyers who drafted our 
Constitutions, State and National, knew 
that attempts by inferior magistrates to ad- 
judicate upon matters over which author- 
ity had not been granted to them by statute 
were void, and if action was taken to en- 
force them, the courts would refuse their 
assistance to that end, because such ad- 
judications, being without authority, were 
invalid. Again, municipal bodies having 
certain powers granted them by Parliament 
to enact local rules and regulations some- 
times extended their attempts at making 
rules and regulations beyond the authority 
conferred upon them by the laws of Par- 
liament, and they were in turn void, and 
so the courts held whenever attempt was 
made to enforce them against the protest 
of the citizen affected. 

Such holdings were, as Lord Bryce points 
out, made by the courts in England, and 
the decisions of the courts there were fol- 
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lowed here in the colonial days. Now, our 
acts of Congress are inferior in authority to 
that of the Constitution, and hence the 
draftsmen of the Constitution, as well as 
the people generally, knew that under the 
practice in England an act of Congress of- 
fending against a superior law would be 
void, and they further knew that in Eng- 
land it was the courts that held them to be 
invalid and unenforceable. 

This general subject is very admirably 
discussed by William M. Meigs in his re- 
cently published book, ‘‘The Relation of the 
Judiciary to the Constitution.’’ It appears 
from the instances which he cites that be- 
tween the time of the adoption of the State 
constitutions and the National Constitu- 
tion it was generally assumed that an en- 
actment which violated the State constitu- 
tion was not only void but that it was the 
duty of the courts in a proper case so to 
adjudicate. Among the cases was one in 
which Judge Wythe, chairman of the com- 
mittee of the whole of the Virginia con- 
vention, which ratified the Federal Con- 
stitution (and whose name is to be coupled 
with that of Chief Justice Marshall in 
founding the chair of government in this 
college), was a member of the court which 
considered a Virginia statute of 1776, 
which, it was claimed, though not so held 
by the court, infringed upon the State con- 
stitution of Virginia. Several members of 
the court announced their views upon the 
general question and were in agreement as 
to the power of the court and duty to hold 
a statute unconstitutional in a proper case. 
But Judge Wythe said in his opinion, 
among other things: ‘‘Nay, more, if the 
whole legislature, an event to be depre- 
cated, did attempt to overleap the bounds 
prescribed to them by the people, I, in ad- 
ministering the public justice of the coun- 
try, will meet the united powers at my seat 
in this tribunal, and, pointing to the Con- 
stitution, will say to them, ‘Here is the lim- 
it of your authority, and hither shall you 
go, but no further.’ ’’ 

After the close of the Revolutionary War 





States unmindful of the Central Govern- 
ment passed laws which offended against 
treaties with foreign nations. Countries 
thus wronged, and nearly all of them were, 
made protest which was indeed alarming, 
so much so as to lead Madison to say in the 
convention which drafted our National 
Constitution that unless it could be pre- 
vented it must involve us in the calamities 
of foreign wars. This situation contributed, 
doubtless, toward leading many of the 
strong men of the country to consider the 
method of getting rid in the future of these 
unfortunate State laws which were being 
passed without paying any heed to the Cen- 
tral Government or to the other State gov- 
ernments. Naturally, the fact that the ju- 
diciary was the instrument used in Eng- 
land to get rid of unauthorized acts of in- 
ferior municipal bodies and magistrates 
contributed in no small degree toward the 
plan ultimately adopted of making a cen- 
tral or national Constitution which should 
be the supreme law of the Nation with the 
executive, legislative, and judicial depart- 
ments of government in subordination 
thereto. Following the precedents in Eng- 
land and in this country, so far as the State 
constitutions are concerned, there would 
devolve upon the judiciary the duty of de- 
claring acts hostile to the commands of the 
Constitution, whether executive or legisla- 
tive, to be void and of no effect. 

In passing, let me say that the first de- 
cision of the Supreme Court of the United 
States holding an act of Congress to be un- 
constitutional was in Marbury v. Madison, 
although statements to the contrary by 
careful students may be found. The actual 
decision in that case is correctly stated in 
the syllabus as follows: ‘‘Congress have not 
power to give original jurisdiction to the 
Supreme Court in other cases than those 
described in the Constitution. An act of 
Congress repugnant to the Constitution can 
not become a law.’’ It will thus be seen 
that the first decision of the Supreme Court 
of the United States declaring a statute 
unconstitutional concerned one which un- 
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dertook to confer upon that court a larger 
original jurisdiction than it was authorized 
to enjoy by the language of the Constitu- 
tion. Hence the effect of its decision was 
to refuse to exercise authority which the 
Congress without constitutional permit un- 
dertook to confer upon it. That opinion 
was written by a man who will be known 
as ‘‘the great Chief Justice Marshall, the 
expounder of the Constitution,’’ as long as 
our Government shall live. It is fitting 
that the name of the foremost jurist in all 
our history shall stand at the head of the 
chair of governmental history in this col- 
lege. It is most appropriate also that the 
name of another of William and Mary’s stu- 
dents and jurists, the first great law teach- 
er in this country, Judge Wythe, should be 
connected with that of Marshall in the nam- 
ing of the chair. 

The fact that assaults are being made 
upon the judiciary for deciding, as they 
are compelled to do now and then, that a 
statute is void because it violates either a 
State or the Federal Constitution, by an 
element of our population who are without 
roots in the revolution days and the 
formative period of our Government, makes 
it necessary that the colleges, and even the 
high schools, shall teach the youth of our 
land both to know and to cherish the his- 


tory which inspired the fathers to build the 
most wonderful Government ever created 


by man—a Government of the people, by 
the people, and for the people. Such a 
Government, for continued success, must 
depend upon an educated electorate, who, 
beeause of their trained minds, can not be 
deceived by the ambitious and selfish lead- 
ers whose eloquent tongues seek to persuade 


the people to travel in dangerous paths. 
Never in the history of this country were 


there here so many descendants of non- 
English-speaking peoples, brought up to 
hate the Governments of which they were 
subjects, and who are wholly without 
knowledge of the principles upon which 
our Government was so wisely builded. If 
their children are made to understand by 








careful instruction the aims of the fathers, 
the principles which actuated them, and 
the wisdom which inspired their govern- 
mental building, they will come in time to 
be a helpful addition to our vast popula- 
tion. But if they are not thus educated it 
is quite likely that great numbers of them 
will be led by the anarchists, the I. W. 
W.’s, the Russian reds, and others of like 
character to join the forces which openly 
seek the overthrow of our Government that 
they may fatten upon the fruits of the peo- 
ple’s labors. 

Jefferson was the first, and through all 
generations down to now the foremost, of 
all our great statesmen in his efforts to 
brings about the education of all the peo- 
ple, to the end that they should intelligent- 
ly perform their governmental duties. It is 
most fitting that William and Mary Col- 
lege is to found a school for that purpose, 
which is to bear the name, as I have already 
stated, of Marshall and Wythe. The pur- 
pose is to have the teaching of our govern- 
mental history so thoroughly done that the 
hundreds, and in a little while perhaps the 
thousands, who go out each year from this 
old college, famous for its long line of great 
Presidents and professors and its illustrious 
students, will in turn make the people un- 
derstand the sources from which our lead- 
ers in the early days of our country’s his- 
tory drew the principles and the prece- 
dents which enabled them in their wisdom 
to build the best governmental system that 
the world ever saw. 
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Neither seller nor manufacturer of an arti- 
cle is ordinarily liable for mere negligence to 
a third person, with whom he has no con- 
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tractual relations, unless the article is inher- 
ently dangerous to life or property. 





CARROLL, J. The defendant is engaged in 
the manufacture and sale of gas and electricity 
and also in the business of selling gas and 
electrical appliances. It bought from the manu- 
facturer, the William M. Crane Company, Vul- 
can gas flatirons, and sold one of them to a 
customer, who gave the plaintiff permission 
to use it. On August 27, 1917, while the plain- 
tiff was using the appliance, her clothing 
caught fire from a “blue flame” coming from 
the side of the flatiron and she was severely 
burned. There was evidence that the pur- 
chaser had observed that the handle of the 
flatiron would at times get hot, and if used for 
any great length of time small flames would 
come from the holes on the side, and that it 
would smoke. An expert, called by the plain- 
tiff, testified in substance that the flatiron 
was fundamentally defective, and that the 
size of the holes would cause flames to come 
out. There was evidence that the articles 
were supplied the defendant by the manu- 
facturer in separate boxes; that the defendant 
inspected each iron to see that there was no 
fault in its construction. There was also evi- 
dence that neither the maker nor the defen- 
dant had known prior to the sale by the de- 
fendant of flames bursting from the flatiron 
as claimed by the plaintiff. There was a 
verdict for the plaintiff, and the judge reported 
the case to this court. 

The plaintiff did not purchase the flatiron 
from the Lynn Gas & Electric Company. She 
had no contractual relations with the defend- 
ant and it was not the manufacturer of the 
appliance. 

(1) It has been frequently decided and it 
is the settled law of this commonwealth that 
neither the seller nor manufacturer is, under 
ordinary circumstances, liable for mere neg- 
ligence to a third person with whom he has 
no contractual relations. 

“The general principle applicable to this class 
of cases, is that a vendor takes on himself no 
duty or obligation other than that which results 
from his contract. For a breach of this, he 
is liable only to those with whom he contracted. 
All others are strangers. The law fastens 
on him no general or public duty arising out 
of his contract, for a breach of which he can 
be held liable to those not in privity with him.” 
Davidson v. Nichols, 11 Allen, 514, 518. 

There are many reasons for this rule, as 
pointed out in the recent case of Tompkins 
v. Quaker Oats Co., 239 Mass. 147, 131 N. E. 
456; there is the absence of legal duty to a 








mere stranger, the break in the chain of 
legal causation, and the multiplicity of suits 
which would follow if third persons could re- 
cover. The rule exempting the seller or 
manufacturer from liability to strangers for 
negligence has been frequently applied. See 
Tompkins v. Quaker Oats Co., supra, where 
the manufacturer of poultry food was held not 
liable for its negligence in the preparation 
of the food,. to the plaintiff, who purchased 
it from a dealer to whom the defendant sold 
it; Windram Manuf. Co. v. Boston Blacking 
Co., 239 Mass. 123, 181 N. E. 454, paste or 
cement purchased by the plaintiff from the 
defendant’s customer; Burnham v. Lincoln, 
225 Mass. 408, 114 N. E. 715, explosion of a 
carboy lent to the plaintiff's employer; Kus- 
ick v. Thorndike & Hix, Inc., 224 Mass. 413. 
112 N. E. 1025, where a can of lime sold by 
the defendant to the plaintiff's vendor ex- 
ploded; Lebourdais v. Vitrified Wheel Co., 
194 Mass. 341, 80 N. E. 482, employeee injured 
by a bursting emery wheel bought of defend- 
ant by plaintiff’s employer. And see Thomas 
v. Lane, 221 Mass. 447, 450, 109 N. E. 363, 
L. A. R. 1916F, 1077, where a guest of a 
tenant was injured by reason of the land- 
lord’s negligence and it was held that the 
latter was not liable for the injury. See also 
Newhall v. Ward Baking Co., 239 Mass.—, 
134 N. E. 625. 

There is a well-known exception to this rule: 
When a defendant knowingly sets in motion a 
dangerous article, or as commonly expressed, 
where the article is recognized as inherently 
dangerous to life or property, the manufacturer 
or seller may be liable to remote purchasers. 
Carter vy. Towne, 98 Mass. 567, 96 Am. Dec. 
682; Wellington v. Downer Kerosene Oil Co., 
104 Mass. 64; Thornhill v. Carpenter-Morton 
Co., 220 Mass. 108 N. E. 474. 

There was, however, nothing inherently 
dangerous in the flatiron, within the accepted 
meaning of the term, and it did not come 
within the class of articles, which are com- 
monly recognized as dangerous to human life, 
even when used in connection with illuminat- 
ing gas. See Burnham v. Lincoln, supra; 
Barrango v. Hinckley Rendering Co., 230 Mass. 
93, 119 N. E. 746; Crocker v. Baltimore Daily 
Lunch Co., 214 Mass. 177, 100 N. E. 1078, Ann. 
Cas. 1914B, 884; Lebourdais v. Vitrified Wheel 
Co., supra; Huset v. J. I. Case Threshing 
Machine Co., 120 Fed. 865, 57 C. C. A. 237, 
61 L. R. A. 303. 

The defendant, having purchased the ap- 
pliance in the open market, was not liable in 
tort even to its own customer, in the absence 
of negligence. Leavitt v. Fiberloid Co., 196 
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Mass., 440, 82 N. E. 682, 15 L. R. A. (N. 8S.) 
855; Clement v. Rommeck, 149 Mich. 595, Am. 
St. Rep. 695; White v. Oakes, 88 Me. 367, 
34 Atl. 175, 32 L. R. A. 592; See Ash v. 
Childs Dining Hall Co., 231 Mass. 86, 120 N. 
E. 396, 4 A. L. R. 1556; Ward v. Great Atlantic 
& Pacific Tea Co., 231 Mass. 90, 120 N. E. 
225, 5 A. L. R. 242. Without intimating 
that there is any evidence of the defendant’s 
negligence, we do not think it necessary to 
discuss the question, because, even if the de- 
fendant were guilty of the breach of some duty 
it owed the purchaser, the plaintiff could not 
for that reason recover. Neither can the plain- 
tiff recover on the ground of deceit; the defend- 
ant made no false or fraudulent representa- 
tions, and it made no representations of any 
kind to the plaintiff. Tompkins v. Quaker 
Oats Co., supra, and cases cited. See Newhall 
v. Ward Baking Co.,239 Mass.—, 134 N. E. 625. 


The plaintiff relies on MacPherson v. Buick 
Motor Co., 217 N. Y. 382, 111 N. E. 1050, L. 
R. A. 1916F, 696, Ann. Cas. 1916C, 440. With- 
out suggesting that the majority opinion would 
be followed in this commonwealth, it is to be 
observed that the defendant in that case was 
the manufacturer of the automobile, and not 
a mere dealer. 

As there is nothing in the evidence to show 
that the defendant was in any way responsible 
to the plaintiff, with whom it had no contract- 
ual relations, judgment must be entered for 
the defendant. 

So ordered. 


Nore—Liability of Manufacturer to Ultimate 
Purchaser for Injuries Caused by Manufactured 
Article-—The general rule is that a manufac- 
turer of an article is not tiable for injury to 
any one not within the scope of contractual 
relation. To this rule, however, there are well 
defined exceptions. 

The exceptions are these: When the maker 
is negligent in the manufacture and sale of 
an article intrinsically or inherently dangerous 
to health, limb or life; ana when the maker 
sells an article for general use, which he knows 
to be imminently dangerous anu unsafe, and 
conceals from the purchaser defects in its 
construction, from which injury might reason- 
ably be expectea to happen to those using it. 

Under the first class fall articles, such as 
poisons or dangerous drugs, that are labeled as 
containing innocent or harmless ingredients; 
and in this class of cases it is not essential to 
a recovery by the injured person against the 
maker that knowledge of his mistake or neg- 
ligence should be brought home to him. His 
HMability rests upon the broader ground that 
persons dealing in articles intrinsically and 
inherently dangerous must use a high degree 
of care in putting them on the market for the 





protection of the health and lives of those who 
may naturally and reasonably be expectea to 
use them. 

In the other class of cases where the article 
is not inherently or intrinsically dangerous 
to health or life, a third person seeking to 
hold the maker liable for injuries suffered by 
him in the use of the article, must show that 
the maker knew that it was unsafe and danger- 
ous, and either concealed the defects, or repre- 
sented that it was sound and safe. But even 
when this is shown, the maker will not be 
liable, if it appears that the purchaser had 
knowledge of the defects at and before the time 
the third person was injured in using it. Olds 
Motor Works v. Shaffer, 145 Ky. 616, 140 S. 
W. 1047, 37 L. R. A. (N. S.) 560, Am. Cas. 
1913B, 689, 3 N. C. C. A. 79. 

The defendant, manufacturer of bean and 
pea threshers, sold an outfit to a firm who 
engaged to thresh for. plaintiff, a farmer. 
Plaintiff, after cleaning up about the machine, 
got on top of the separator to throw the rem- 
nants into the feeder. While so engaged a 
board broke and his foot caught in the cylin- 
der, resulting in the injury complained of. 
The Court stated the conditions necessary to 
a recovery in the case, as follows: That the 
board was so defective as to be dangerous to 
life and limb; that defendant knew of the de- 
fect when it sold the machine, or at least ought 
to have known of it; that the defect was the 
proximate cause of the injury; that the de- 
fect was concealed to such an extent that 
ordinary observation on the part of plaintiff 
would not discover it; that the board was in- 
tended for the purpose for which it was being 
used, and that plaintiff was one of the class 
of persons by whom it was contemplated the 
article would be used. Judgment for the plain- 
tiff was affirmed. Krahn v. Owens Co., 125 
Minn. 33, 145 N. W. 626. 

Automobiles have been held to fall within 
the class of articles that are imminently dan- 
gerous, as those words are used in this respect. 
Olds Motor Works v. Shaffer, 145 Ky. 616, 140 
S. W. 1047, 37 L. R. A. (N.S.) 560, Ann. Cas. 
1913B. 689, 3 N. C. C. A. 79; MacPherson v. 
Buick Motor Co., 217 N. Y. 382, 111 N. E. 1050, 
L. R. A. 1916F 696; Johnson v. Cadillac M. C. 
Co., 261 Fed. 878, 8 A. L. R. 1023; Quacken- 
bush v. Ford Motor Co., 167 App. Div. 433, 153 
N. Y. Supp. 131. 

If the purchaser knows that the article is 
unsafe or dangerous he cannot recover on the 
theory that the article was imminently danger- 
ous. However, very slight evidence of care 
on the part of a purchaser of an automobile 
to discover any defects in the construction of 
the machine, will render inapplicable, in the 
case of an injury to the occupant of a rear 
seat who is thrown to the ground by the fall- 
ing-of such seat due to defective attachment to 
the body of the car, the rule that a third per- 
son who is injured by a defective or dangerous 
article purchased by another who knows of 
the condition of the article, cannot recover 
of the maker for personal injuries caused 
thereby. Olds Motor Works v. Shaffer, 145 
Ky. 616, 140 S. W. 1047, 37 L. A. R. (N. S.) 
560, Ann. Cas. 1913B 689, 3 N. C. C. A. 79. 
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NOTES OF IMPORTANT DECISIONS. 


REPORT OF THE WISCONSIN STATE BAR 
ASSOCIATION MEETING. 








The Secretary of the Wisconsin Bar Associa- 
tion, Mr. Gilson G. Glasier, of Madison, reports 
that the annual meeting held at Fond du Lac, 
June 27, 28 and 29, 1922, was one of the most 
delightful ever held. 

“Democracy” was the subject of the address 
of the President, Mr. John M. Whitehead, of 
Janesville. He said: “It is an embattling word 
that often moves the mass to riot and violence 
—an overworked, misused word; a word that 
the agitator flares out from his soapbox ros- 
trum; a word that has brought into being a 
literature of tremendous proportions.” He also 
talked of the task of the lawyer in reforming 
court procedure, his duty to instill love of coun- 
try, and respect for law, ana said that the bar 
of Wisconsin is measuring up well to this 
standard. 

Hon. Thomas E. Lyons, of the Wisconsin Tax 
Commission, addressed the Association on the 
subject, “Lawyers, Past and Present.” 

Hon. C. A. Lamoreaux, of Ashland, gave a 
talk, illustrated by maps, on The St. Lawrence 
Waterway to the Sea. 

On Wednesday morning there was a discus- 
sion of “The Status of Women Under the New 
Legislation of Wisconsin;” the well-known au- 
thoress, Miss Zona Gale, of Portage, talking 
from the standpoint of the women, while Mr. 
A. E. Matheson, of Zanesville, discussed the 
subject from the men’s standpoint. 

There was a conference of par association 
chairmen and secretaries, which was something 
new for the Association. Mr. Chas. Bb. Rogers 
of Fort Atkinson and Mr. Roger Trump of Mil- 
waukee discussed the question of a general fee 
schedule for attorneys. An interesting paper 
on “Legal Ethics” was read by Mr. W. D. 
Thompson of Racine. 

A very interesting address on “Business Sys- 
tems in Law Offices,” was made by Mr. Roger 
Sherman, President of the Chicago Bar Asso- 
ciation. 

Following a banquet the members were treat- 
ed with a symposium on “The Three Learned 
Professions”: “The Legal Profession,” by Mr. 
Samuel H. Cady of Green Bay; “The Medical 
Profession,” by Dr. C. S. Sheldon of Madison; 
“The Ministry,” by Rev. W. J. Dorward, pastor 
of the Tabernacle Baptist Church, Milwaukee. 

Mr. Wm. F. Shea of Ashland was elected as 
President for the ensuing year; Mr. Gilson 

Glasier of Madison was re-elected as Secretary 
and Treasurer. 


XUM 





BOOK REVIEW. 





DEMOCRACY’S INTERNATIONAL LAW. 





Comes to hand an attractive volume entitled 
Democracy’s International Law. The author, 
Jackson H. Ralston, of Washington, D. C., was 
American agent, Pious Fund Case, at The 


Hague, and umpire Italian-Venezuelan Mixed. 


Claims Commission; author of International 
Arbitral Law and Procedure, and editor Vene- 
zuelan Arbitrations of 1903. 

In a foreword the author says: “Of late the 
very term ‘International Law’ has fallen into 
disfavor. Men have felt that as now taught 
such supposed law had no fixity; that its as- 
sumed principles were only laid down to be 
flouted; that it was nerveless and without an 
animating soul; that it was but a paper cre- 
ation. Yet it is the feeling of the writer that 
there does exist such a thing as true Interna- 
tional Law; that its principles cannot be over- 
looked with impunity; that it moves with the 
silence and certainty of the law of gravitation; 
that, without having been written down, ‘its 
violation bring punishment to all offending na- 
tions. The failure to read the secret of its 
existence and to study the lessons it would 
teach and profit by them, accounts for the pros- 
trate world.” 

As indicated by the above quotation, the book 
is very interesting. It is also of the utmost 
value, and comes at an opportune time, when 
the world is groping clumsily for relief from 
conditions largely brought about by disre- 
gard by some of its nations of the funda- 
mentals treated in this volume. The author 
shows a broad understanding of his subjects, 
which he covers tersely and clearly. 

The chapter titles, given below, show the 
scope of the work: 

How Fundamental International Law is to 
be Discovered; Laws of War; Systematizing 
War; International Sovereignty; The Meaning 
of “National Interests”; Superficiality of To- 
day’s International Law; Imperialistic Adven- 
ture Under International Law; Deficiencies of 
International Courts Under Present Conditions; 
Should Any International Dispute be Reserved 
from Arbitration? Some Supposed Just Causes 
of War; Essentials of Peace and War; Some 
Tendencies Pressing Toward Justice and 
Peace; Basis of a Democratic Law of Nations; 
Resume of Our Conclusions. 

The volume is in excellent quality of red 
cloth binding, and contains one hundred and 
sixty-five pages. It is pleasing, instructive, in- 
teresting. 
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1. Associations—Liable as Partners.—An _ unin- 
corporated association constituting a joint-stock 
company, partnership, or estate would be liable as 
a partnership for debts incurred by its trustees 
in carrying on its business.—Stroud Motor Mfg. Co. 
v. Gunzer, Tex., 240 S. W. 644. 


2. Automobiles—Driver’s Agency.—In an action 
for wrongful death of a pedestrian, struck by de- 
fendants’ automobile, a charge that, as defendants 
admitted the automobile was theirs, if no other 
evidence was produced, this was a prima facie case, 
which would warrant the jury in drawing the con- 
clusion that the driver was defendants’ employee, 
but, as defendants had testified he was not in their 
employ, this issue was to be decided upon con 
sideration of all the testimony, held not subject to 
ee v. Brightman, R. I, 117 Atl. 


3.——Liability of Owner.—Where K. and his fam- 
ily lived with his mother-in-law and brother-in- 
law sharing the household expenses but not sup- 
porting them, and K. loaned his automobile to his 
brother-in-law, who damaged another automobile 
in a collision, there was no liability on the part 
of K., the brother-in-law not being a member of 
the “family” of K., since a ‘family’ must have 
a head upon whom its other members are whol- 
ly or partially dependent.—Jones vy. Golick, Nev., 
206 Pac. 679. 


4.—Proof of Intoxication——Upon a charge of 
manslaughter, resulting from the culpable negli- 
gence of the accused in operating an automobile at 
an unlawful rate of speed upon a public street of 
a city while in an intoxicated condition, by collid- 
ing with the deceased, where there is ample proof 
to sustain the allegation that defendant was oper- 
ating the automobile upon such public street at 
an unlawful and dangerous rate of speed under 
conditions that warrant a finding of culpable neg- 
ligence, proof of intoxication of the defendant at 
the time is not an indispensable prerequisite to a 
conviction of the crime charged.—Hobbs v. State, 
Fla., 91 So. 556. 


5.——Runaway Horse.—In action to recover for 
damage to automobile, occasioned by defendant’s 
runaway horse hitched to a wagon running into 
the automobile, which was standing alongside a 
curb on a public street, testimony of plaintiff that 
the horse was green and vicious, that the breech- 
ing broke, and that the horse had run away and 
his harness had broken on a previous occasion, was 
sufficient to put the defendant to its proofs to ex- 
plain the happening of the accident.—Foley v. City 
of New York, N. Y., 194 N. Y. S. 98. 





6. Banks and Banking—Transmission of Money. 
—Telegraph company’s limitation of liability for 
damages caused by failure to transmit, or delay, 
or mistakes in transmission of messages, in rules 
and regulations filed with the Interstate Commerce 
Commission under Act Cong. June 18, 1910, did not 
affect the company’s liability for failure to trans- 
mit money by telegraph under its contract so to 


do.—Morris v. Western Union Telegraph Co., Ariz., ) 


206 Pac. 580. 


7. Ultra Vires—Contract.—Where a bank, pending 
its action on notes and to foreclose chattel mort- 
gage securing notes, took new notes and mortgage 
from third party who purchased the business and 
assumed the debts of maker of first notes, and 
thereupon dismissed the pending suit and released 
maker of first notes from further liability, the 
bank’s agreement with third party to warrant the 
title, quality, and condition of the mortgaged prop- 
erty as a part of the consideration inducing third 
party to purchase the business and assume the 
indebtedness held not ultra vires, in view of ex- 
press authority conferred on bank “of loaning 
money upon real estate and personal property.’’— 
Exchange Bank of Fort Worth v. Hensley & Ro- 
land, Tex., 240 S. W. 679. 


8. Bankruptcy—Cost of Plaintiff.—Where a sin- 
gle creditor successfully prosecutes objections to 
the bankrupt’s discharge, the court has power to 
award costs, consisting of such actual and neces- 
sary disbursements as would be taxable in equity, 
against the bankrupt.—In Re Simon, U. S. D. C., 
279 Fed. 794. 


9.——Title to Choses in Action.—After the ad- 
judication in bankruptcy, the title to all choses in 
action belonging to the bankrupt’s estate remains in 
the bankrupt until the appointment and qualifica- 
tion of the trustee, and the bankrupt accordingly 
could bring suit thereon; so that it was proper to 
deny motion to strike petition of intervention by 
the bankrupt, filed before the appointment of the 
trustee, and to permit the petition to be amended 
to inure to the benefit of the receiver in bank- 
ruptcy.—Maryland Casualty Co. v. John H. Parker 
Co., U. S. D. C., 279 Fed. 796. 


10.—tTrustee’s Rights.—Claimant sold tank cars 
conditionally to bankrupt under a contract retain- 
ing title until payment of the purchase price, and 
by which bankrupt agreed to and did, lease the 
ears to third parties, and assigned the lease to 
claimant, which collected the rentals and applied 
the same on the purchase price. At the time of 
bankruptcy the cars were, and had been for 16 
months, in possession of the lessees, without the 
jurisdiction of the court, and each bore plates giv- 
ing the name of claimant as owner, and a portion 
of the purchase money being at that time in de- 
fault, claimant under the terms of the contract took 
possession of the cars and advertised the same 
for sale. Held that, under the law of Pennsyl- 
vania, an executive creditor of bankrupt could not 
have levied on the cars, and that the trustee, 
whose rights, under Bankruptcy Act, § 47a (2), as 
amended by Act June 25, 1910, § 8 (Comp. St. § 
9631a[2]), were measured by those of such creditor 
had no title which he could assert against claim- 
ant.—Black v. Financing Corporation of Buffalo, 
U. 8S. C. C. A., 279 Fed. 732. 


11.——Trustee’s Right Over Mortgagee.—Where 
bank advanced purchase price of motor truck and 
accepted as security a mortgage from the pur- 
chaser, who maintained a place of business at 
which he was engaged in buying and selling auto- 
mobiles, and permitted him to retain possession of 
the truck and display and offer it for sale in his 
salesroom, and thereafter the purchaser became 
bankrupt, the trustee in bankruptcy was entitled 
to the truck as against the mortgagee.—Citizens’ 
American Bank & Trust Co. v. Driscoll, U. S. C. 
Cc. A., 279 Fed. 748. 


12. Bills and Notes—Indorser’s Liability.—In an 
action by an indorsee against the maker and an 
indorser of a note, plaintiff established a prima 
facie case by introducing the note in evidence, 
proving its indorsement to him, due protest, and 
that he had taken all legal steps to fix the in- 
ar liability.—Furth v. Cafferata, Mo., 240 S. 
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13. Carriers of Goods—Bill of Lading.—Where 
buyer had knowledge of railroad’s custom to sign 
bill of lading prepared in advance by shipper, 
without verification of the correctness of the weight 
of goods stated therein, and was entitled by con- 
tract of sale to examine the goods and verify the 
goods before payment of the price, and where the 
bill of lading stated that weights shown therein 
were “subject to correction,” the buyer, having 
paid draft with bill of lading attached before ar- 
rival of goods at destination, could not recover 
from railroad the loss sustained on delivery of 
amount less than that stated in the bill of lading. 
—Houston & T. C. R. Co. v. Paris Milling Co., Tex., 
240 S. W. 638. 


14.——Payment of Freight.—A consignee, who is 
not at any time the owner of goods shipped, who 
has not agreed with either the shipper or the car- 
rier that he will pay the freight, and who accepts 
the goods on the carrier’s mistaken representation 
that the freight has been prepaid, is bound by such 
acceptance to pay the freight; shipper, carrier, and 
consignee all being agents and trustees for the pub- 
lic in the matter of the enforcement of freight 
rates.—Great Northern Ry. Co. v. Hyder, U. S. D. 
C., 279 Fed. 783. 


15. Carriers of Passengers—Increase of Fare.— 
Under Act No. 302 of 1910, requiring ordinances 
granting franchises to be on file for one week be- 
fore adoption, and notice thereof to be published, 
and requiring approval by the electors of street 
railway franchises, and publication of the ordi- 
nance itself before the submission to the voters, a 
qualified elector injured by an ordinance increas- 
ing the rate of fare may sue for an injunction, as 
the purpose of the first publication is to give those 
injuriously affected an opportunity to protect their 
rights in the courts.—Long v. City of Shreveport, 
La., 91 So. 825. 


16.——Liability for Baggage.—The baggage regu- 
lations promulgated by the federal Railway Ad- 
ministration were binding on all passengers, re- 
gardless of their lack of knowledge of the regula- 
tions or the failure of carrier to inquire as to the 
value of the baggage.—San Antonio, U. & G. Ry. 
Co. v. Nast, Tex., 240 S. W. 596. 


17.——Negligence.—In an action for injuries to a 
passenger from a fall caused by a banana peeling, 
in which the petition alleged negligence of the car- 
rier in failing to keep its platform in a reasonably 
safe condition, free from banana peelings and other 
slippery substances, it was necessary for plaintiff 
to show that the carrier had knowledge of the pres- 
ence of the banana peeling, or by the exercise of 
ordinary care could have known of its presence in 
time to have removed it before the accident hap- 
pened, or that the peeling had been in a position 
where it was likely to cause injury for such a 
length of time that it might reasonably be inferred 
that the carrier, in the exercise of ordinary care, 
would have known of its presence in time to have 
removed it before the occurrence of the injury.— 
Taylor v. Kansas City Terminal Ry Co., Mo., 240 
S. W. 512. 

18. Constitutional Law—Judicial Power.—Laws 
1921, pp. 58, 59, §§ 108-111, and page 715, 
§§ 10, 11, providing for the creation of the state 
fisheries board and authorizing the board to adopt 
rules and regulations governing the possession, dis- 
postal, and sale of food fishes within the state, held 
not void as a delegation of legislative power.— 
Vail v. Seaborg, Wash., 207 Pac. 15. 


19.——-Health Laws.—A health regulation, requir- 
ing all “rot” and “spot” eggs in establishments 
where eggs are handled for good or mechanical 
purposes to be denatured in a water-tight metal 
container, is valid, and does not take or destroy 
property, or discriminate between dealers, in vio- 
lation of the federal Constitution.—Commonwealth 
v. E. E. Wilson Co., Mass., 1385 N. B. 376. 


20. Corporations—Dissolved on Consolidation.— 
Where a decree dissolving a consolidation of a rail- 
way company and a coal company required the 
formation of a new coal company, to which the 
coal property should be transferred, and authorized 
the sale to the stockholders of the consolidated 
company of certificates of interest convertible into 
stock of the new coal company, when in the hands 
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of those who were not stockholders of the railway 
company, at a price which was less than the mar- 
ket value of the interests represented, the trans- 
action, though designated as a’ sale, was in effect 
a distribution to the stockholders of the consoli- 
dated company of the portion of the assets of the 
company represented by the coal business.—Conti- 
bg > Aaa Co. v. Reading Co., U. S. S. C., 42 Sup. 


21.——Foreign Corporation.—lIsolated transactions, 
commercial or otherwise, taking place between a 
foreign corporation domiciled in one state and 
citizens of another, are not a “doing or carrying on 
of business’’ by the foreign corporation within the 
latter state, where the transaction is of such char- 
acter as to constitute a part of the ordinary busi- 
ness of the company.—Shields v. Chapman, Mo., 
240 S. W. 505. 


22..—-Promoter’s Commissions.—Where a pro- 
moter disclosed facts which would apprise the cor- 
poration, for which he was acting, with knowledge 
that he was to receive what he called a ‘‘commis- 
sion” for the sale of the corporate stock of the 
company, but did not disclose the amount of that 
commission, held, that the corporation would not 
be charged with knowledge that he was to re- 
ceive more than what was a reasonable and cus- 
tomary broker’s commission for making such sales; 
and, where it developed that he, in fact, had an 
agreement by which he was to receive $51,000 out 
of the proceeds of the sale of $150,000 in stock, 
held, that this was an agreement for a secret 
profit which had not been fully and fairly disclosed. 
—188 Northwestern Reporter, Neb., 188 N. W. 231. 


23.——-Rights as Against Receiver.—The appoint- 
ment of a receiver for a corporation did not affect 
the entity of the corporation, which could still 
function as such, except to interfere with property 
in possession of the receiver, and could carry on the 
defense of a suit instituted before the receiver was 
appointed.—Northern Pac. Ry. Co. v. Fank Water- 
house & Co., U. S. D. C., 279 Fed. 750. 


24..—Stock Subscription.—A subscriber for stock 
in a fair association was not relieved from liabil- 
ity thereon because the purpose for which the cor- 
poration was organized was broader and more ex- 
tensive than the purpose for which the subscrip- 
tion was made.—tTri-State Fair Ass'n v. Lasell, 
S. D., 187 N. W. 824. 


25. Death—Employers’ Liability Act.—In an ac- 
tion against a railroad company for death of an 
employee, under Employers’ Liability Act, April 22, 
1908, § 1 (Comp. St. § 8657), which authorizes recov- 
ery for the benefit of the widow and children, 
plaintiff is entitled to recover such sum as would 
fairly and reasonably compensate such widow and 
children for the loss of pecuniary benefits which 
they might reasonably expect to have received, but 
for the death.—Philadelphia & R. Ry. Co. v. Bris- 
coe, U. S. C. C. A., 279 Fed. 680. 


26. Fixtures—When a Lien.—Where a _ house 
erected by a vendee under an executory contract 
became a fixture and part of the realty, and no 
agreement was shown whereby it should remain 
personalty, a severance of the house from the real- 
ty by a storm in no way changed its character as 
a fixture, and a mortgage to a materialman after 
the severance did not defeat the vendor’s rights to 
include the house in his lien.—Glenn v. Shamburger, 
Tex., 240 S. W. 701 


27. Fauds, Statute of—Oral Contract.—A verbal 
contract for the preparation of a monument which 
was to be of two pieces, hewn out of a piece of 
rough granite, cut, lettered, finished, and set up 
in a cemetery for a certain family for the price 
of $325, is not a contract for the ultimate delivery 
of a “chattel,” and does not come within the 
designation ‘‘goods, wares, and merchandise,” with- 
in Rev. St. 1919, § 2170, relating to sales thereof 
above a certain price.—Carrollton Monument Co. 
v. Geary, Mo., 240 S. W. 506. 


28.——Promisor’s Debt.—A promise to one fur- 
nishing material to a contractor to see that he got 
his money and to keep it out of the contract may 
be regarded as a promise to pay the promisor’s 
own debt in a particular way, out of a particular 
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fund, and not as a promise to pay the debt of the 
contractor, obnoxious to the statute.—Lackland v. 
Turner, Ala., 91 So. 877. 


29. Faudulent Conveyances—Evidence.—In a suit 
to cancel a deed to grantor’s wife on the ground 
of conspiracy to defraud creditors, evidence of 
grantor’s representations, to obtain credit, that he 
was the owner of the property, was relevant and 
competent against defendant wife, though estoppel 
was not pleaded.—Whitescarver v. Interstate Trust 
Co., Col., 207 Pac. 81. 


30. Gifte—Breach of Contract—Where defendant 
obtained from plaintiff, in consideration of and in 
anticipation of marriage, certain gfts, and demand- 
ed other and additional gifts, which demands were 
complied with, and, notwithstanding there was no 
beach of the contract to marry on piaintiff’s part, 
the defendant wantonly broke her engagement by 
marrying another, the donor may recover the gifts. 
—Antaramian v. Ourakian, N. Y., 194 N. Y. 8. 100. 


31. Insurance—Conflicting Laws.—The law of 
Ohio, under which a fraternal insurance associa- 
tion was organized, providing that a member 
should not sue the association until he had ex- 
hausted all the resources provided in the consti- 
tution and laws of the association by appeals and 
otherwise, merely limit the member’s right to re- 
sort to the courts of Ohio, but do not require 
him to exhaust his remedy within the order before 
resorting to courts of another state.—Locomotive 
Engineers’ Mut. Life & Acc. Ins. Ass’n v. Higgs, 
Ind., 135 N. E. 353. 


32.——Warranties.—Under Act No. 52 of 1906, as 
amended by Act No. 227 of 1916, making statements 
by the insured representations and not warranties, 
in the absence of fraud, and a provision in the life 
insurance policy to the same effect, answers of the 
insured to questions contained in the application 
concerning his use of intoxicants were representa- 
tons, unless they were designedly and fraudulent- 
ly made and intended to deceive the insurer upon a 
matter which would have prevented the issuance 
of the policy if insurer had known the true facts, 
though, in the absence of the statutory and policy 
provisions, it would be immaterial whether the 
false statements were innocently or fraudulently 
— v. Mutual Life Ins. Co., La., 91 So 


33.——When Void.—A provision in the constitu- 
tion of a fire insurance company incorporated into 
an insurance contract, permitting the insured to 
take out additional insurance with the approval of 
its board of directors, does not render such contract 
on taking out additional insurance void for failure 
to obtain such approval.—Wilson v. Farmers’ Mut. 
Fire & Lightning Ins. Co., Mo., 240 S. W. 484. 


34. intoxicating Liquors—Possession Insufficient. 
—Proof of mere possession of choc beer was not 
sufficient to warrant a conviction of manufactur- 
ing intoxicating liquor, where there was evidence 
that the beer had been bought of another.—Logi 
v. State, Ark., 240 S. W. 400. 


35.——State Laws.—The states may enact new 
laws or may enforce any pre-existing laws as to 
intoxicating liquors which tend to effectuate and 
not defeat the purposes of Const. U. S. Amend. 18 
and Volstead Act.—State v. Jewett, Wash., 207 
Pac. 


36. Landiord and Tenant—Possession.—Where 
landlords let a divided seven-room apartment to two 
tenants, each part having only one entrance, they 
were not entitled to possession of the rooms used 
by each tenant for business purposes, where such 
possession would deprive the tenants of air and 
ventilation, and would permit persons to intrude 
-.. a ne ee v. Hahn, N. Y., 194 


37.———Possession.—In a proceeding for the pos- 
session of an apartment on the ground that the 
landlord desired in good faith to dwell in it, where 
the landlord’s good faith was affirmatively estab- 
lished, and there was no suggestion that the land- 
lord desired possession to obtain a higher rent, 





that the tenant had a ‘weak heart,” and had spent 
$350 three years before in decorating the apartment, 
was no defense.—McFarland v. Kelly, N. Y., 194 
N. Y. S. 83. 


38. Master and Servant—Respondeat Superior.— 
Where a father has furnished an automobile for 
the customary convenience and pleasure of his 
family, the car being intended especially for the 
use of the wife, but which the son is allowed to 
take when the wife is not using it, held, where 
the son was driving the car for his own pleasure, 
unaccompanied by any other members of the fam- 
ily, and through negligence in the operation of it 
caused e to another, that the father was lia- 
ble to the person damaged, under the doctrine of 
ge superior.—Linch v. Dobson, Neb., 188 
N. W. a 


39. Safe Tools—A lineman employed by an 
interstate railroad, who sought recovery under 
Federal Employers’ Liability Act, $§ 2, 4, held not 
to have assumed the risk of injury incident to 
climbing a 3-foot tree with spurs furnished by his 
master which were too short for the work.—Cleve- 
land, C., C. & St. L. Ry. Co. v. Belange, Ind., 135 N. 
E. 367. 


40.—Scope of Employment.—Whether a chauf- 
feur was acting within his employment in driving 
an automobile out of work hours to test it as di- 
rected by his absent employer, and at the same 
time taking friends on a visit at their request and 
going on a visit of his own, held a jury question in 
a traveler’s action aganst the employer for injuries 
in a collision—Parker v. Forcier, Wis., 188 N. W. 


41.——Subrogation.—Under Act No. 21 of 1914, § 
7, as amended by Act No. 38 of 1918, subrogating 
an employer pro tanto to an employee's rights of 
action against third persons, causing injury for 
which compensation is paid, and Civ. Code, arts. 
2159, 2161, relative to subrogation, one insuring an 
employer against liability has no right to be sub- 
rogated to the employee’s claim against a third 
person, especially where the provisions of the poli- 
cy are not proved to show that it had any such 
right as between it and the employer.—Bouchon 
v. Southern Surety Co., La., 91 So. 854 


42.——Tort of Servant.—An employer was not 
liable for the act of his foreman in charge of a 
bunkhouse in shooting an employee in his anger 
because the employee awakened him to complain 
that another had taken his bunk.—Hale vy. Gilliland 
Oil Co., La., 91 S. 853. 


43. Municipal Corporations — Tenement House 
Law.—Tenement House Law, § 35, requiring stair- 
ways to be provided with proper “banisters and 
railings,’’ and requiring new stairs leading to the 
cellar or basement to be entirely inclosed with brick 
walls, does not require a handrail on a basement 
stairway, inclosed by solid walls, as a ‘banister 
and railing’’ mean the balustrade, consisting of 
balusters or supports, upon which is placed a rail- 
ing commonly placed on the outer or open edge of 
a stairway.—Cahill v. Kleinberg, N. Y., 135 N. E. 
323. 


44. Negligence—Contributory Negligence. — Sec- 
tion 60, c. 15H, Barnes’ Code 1918, which requires 
that the openings of elevators, on each floor of 
mercantile and other buildings therein named, shall 
be protected by good and sufficient self closing 
hatches, or strong guard rails at least three feet 
high, and due vigilance used to keep same closed 
at all times, except when in actual use, is designed 
for the protection of employees therein, and not for 
customers or li or trespassers.—Lindsey v. 
—_— Produce & Provision Co., W. Va., 112 8S. E. 





45. Principal and Agent—Fraud.—In an action to 
cancel deed for alleged fraud, it cannot avail de- 
fendant that he did not actually participate in the 

ud imputed by the testimony to his agent, as 
the principal was responsible therefor so long as he 
stood as grantee under the fraudulent deed.—Logan 
v. Chastang, Ala., 91 So. 867. 
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